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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL SUIT. 

 
District : Sonitpur  
 

IN THE  COURT  OF  THE  CIVIL  JUDGE  AT  TEZPUR. 
 
 
Present :  Sri  P.C. Kalita, AJS,  

  Civil Judge, 
  Sonitpur,Tezpur. 
 
    Monday , the    19th day of January, 2015. 
 
   Title  Suit No. 24 of 2012. 
 
Dr. Ajit Kr. Hazarika, 

S/O Late Phuleswar Hazarika, 

presently residing at Kolibari, Reserve Police Line, 

Ward No. 12, Tezpur Town, PO & PS Tezpur,  

Mouza- Bhairabpad, 

Dist.Sonitpur(Assam).                        .……..            Plaintiff.   

     –VERSUS– 

Sri Arun Kalita,  

S/O Late Khileswar Kalita, 

Vill. & PS – Gatanga,  

Mouza- Haleswar, PS Tezpur,  

Dist.Sonitpur(Assam).      …………. Defendant. 

 
 

   This suit coming on for final hearing or having been 

heard on 17th December, 2014.  

 
 Mr. T.K Maitra,  
 Advocate.    ...... For the Plaintiff 

Smti N. Lahkar, 
Sr. Advocate           ...... For the defendant. 

 

  And having stood for consideration this day, the 19th  

day of  January, 2015 the Court delivered the following Judgment :- 
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J   U   D  G  M   E  N  T 

     

1.            This is a suit for specific performance of contract for 

sale, compensation, in alternative, refund for Rs. 1,60,000/- (One  

lac Sixty thousand) only.  

 

2.             The plaintiff’s case, interalia, in brief, is that the 

defendant Arun Kalita, entered into a concluded agreement for sale 

with the plaintiff on 13-11-2011 in respect of suit land measuring 1 

katha 10 lessas (out of his share 2 kathas 5 lessas in the dag 

)covered in the Dag No. 81 of PP No. 6 of village Gatanga Kahdol, 

Mouza Haleswar, Dist. Sonitpur, Assam described in the schedule of 

the plaint at a sale consideration of Rs. 2,15,000/- and on the date 

of agreement, the defendant took an advance amount of Rs. 

1,50,000/- from the plaintiff. It is also stipulated in the agreement 

for sale that the defendant will execute and register the sale deed in 

favour of the plaintiff accepting the balance consideration amount of 

Rs. 65,000/- by obtaining the requisite sale permision. The plaintiff 

thereupon obtained the sale permission of the suit land from the 

concerned authorities at the cost of Rs. 9000/-. Thereafter, the 

plaintiff paid another amount of Rs. 1000/- to the defendant towards 

the further advance to the said price. The defendant refused to 

execute and register the sale deed as per agreement dated 13-11-

2011 and promised to refund the entire advance amount with due 

interest to the plaintiff. Hence, this suit.    

3.               The defendant has contested the suit by filing written 

statement. In the written statement, it is stated, interalia, that the 

suit is not maintainable in its present from and there is no cause of 

action for the suit. It is also contended that the defendant is not the 

owner and pattadar of the land measuring 2 kathas 5 lessas under 

Dag No. 31 of PP No. 6 which is not yet been divided/partitioned 
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among the pattadars. The Dag number of said land is not 81. At the 

later stage, the plaintiff hesitated to purchase the un-partitioned 

land of the defendant because, the land was not specifically 

demarcated among the co-pattadars. Therefore, it is not a 

concluded contract and the defendant has never breached and 

violated the said contract. Hence, the defendant prayed for dismissal 

of the suit.      

 

4.          Upon pleadings of both parties, the following issues are 

settled  :- 

1.  Whether there is any cause of action for suit? 

2.      Whether the suit is maintainable in its present form?  

3.      Whether the suit is under valued? 

4.  Whether on 13-11-2011 the defendant entered into a 

concluded contract with the plaintiff for sale of the suit 

land at a consideration of RS. 2,15,000/-?   

5. Whether the defendant had received Rs. 1,50,000/- as 

an advance after entering into the contract with the 

plaintiff ? 

6. Whether the plaintiff had paid further advance of Rs. 

1000/- to the defendant? 

7.   Whether the plaintiff is entitled to a decree of Specific 

Performance of concluded contract with permanent 

injunction, as prayed for? 

 8.    To what relief/ reliefs the parties are entitled? 

  

5.                 During the trial the plaintiff himself submitted 

evidence-in-affidavit as PW 1 in support of its case and exhibited 

some documents. The defendant neither adduced any witness nor 

cross-examined the PW 1 inspite of giving ample opportunity, and 

lastly remained absent without any step.  
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               Discussions, Decision and reasons thereof. 

 

7. I have carefully perused the entire case records, 

evidence, both oral and documentary, available on record. Heard the 

argument advanced by learned advocate of plaintiff side. Now, let us 

examine the evidence on record to decide the case at hand.  

 

Issue No.1.  

 8.   Whether there is any cause of action for the suit? 

   The plaintiff in his plaint pleaded that  the defendant 

entered into a concluded contract for sale of the suit land on 13-11-

11 with the plaintiff and on the same day, the defendant took an 

advance amount of Rs. 1,50,000/-. The plaintiff was ready and 

willing to perform the part of his contract, but the defendant has 

failed to do his part. On the other hand, the defendant has denied 

the aforesaid allegations of the plaintiff.    

 A cause of action is a bundle of essential facts. Thus, 

the plaintiff’s assertion of right and denial the same by the 

defendant arises a cause of action which requires judicial 

determination. So, I find that there is a cause of action. Hence, this 

issue is decided in the affirmative and in favour of the plaintiff.  

 

Issue NO. 2 

9.    Whether the suit is maintainable in its present form?        

 This issue has raised by the defendant in his written 

statement but, the defendant has failed to show as to how and why 

the suit is not maintainable in its present from. In absence of any 

specific pleading in regard to the maintainability of the suit, it can 

not be said that the suit is not maintainable.  Hence, this issue is 

answered in the negative and against the defendant.   
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Issue No.3 

10.             Whether the suit is under valued?  

  This issue has raised by the defendant in his written 

statement but, the defendant has failed to show as to how the suit 

is undervalued. Hence, this issue is answered in the negative and 

against the defendant.  

 

Issue Nos. 4, 5 and 6. 

         4.    Whether on 13-11-2011 the defendant entered into a  

  concluded contract with the plaintiff for sale of the suit  

  land at a consideration of RS. 2,15,000/-?   

 5.   Whether the defendant had received Rs. 1,50,000/- as 

 an advance after entering into the contract with the   

 plaintiff ? And  

   6.  Whether the plaintiff had paid further advance of Rs.  

  1000/- to the defendant? 

   

11.  All these three issues are inter-related each other and 

as such, for convenience, taken together for discussion.    

  

 Plaintiff Dr. Ajit Kr. Hazarika in the plaint as well as in 

his evidence-in-affidavit as PW 1, stated that on 13-11-11 the 

defendant entered into a  concluded agreement for sale with the 

plaintiff in respect of suit land, measuring 1 katha 10 lessas (out of 

his share 2 kathas 5 lessas in the dag )covered in the Dag No. 81 of 

PP No. 6 of village Gatanga Kahdol, Mouza Haleswar, Dist. Sonitpur, 

Assam described in the schedule of the plaint at a sale consideration 

of Rs. 2,15,000/- and on the date of agreement, the defendant took 

an advance amount of Rs. 1,50,000/- from the plaintiff. It is also 

stipulated in the agreement for sale that the defendant will execute 
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and register the sale deed in favour of the plaintiff accepting the 

balance consideration amount of Rs. 65,000/- by obtaining the 

requisite sale permision. The plaintiff thereupon obtained the sale 

permission of the suit land from the concerned authorities at the 

cost of Rs. 9000/-. The plaintiff also stated that he paid another 

amount of Rs. 1000/- to the defendant towards the further advance 

to the said price.   

 It is also in the evidence of the PW 1 that the 

defendant on 21-03-12 by executing a written declaration, 

acknowledged the claim of the plaintiff and promised to refund the 

entire advance amount with due interest. Plaintiff has proved the 

agreement for sale dated 13-11-11 as Ext.1, written declaration 

dated 21-03-12 as Ext.2 and Jamabandi of the said land as Ext.3. 

 On the other hand, the defendant in his written 

statement did not dispute the execution of the agreement for sale 

dated 13-11-11 with the plaintiff and accepting Rs. 1,50,000/- as 

advance amount from the plaintiff. But the defendant has stated 

that the land in question is not partitioned/divided among the co-

sharers.   

 Ext. 3 (jamabandi copy) shows that the suit land i.e. 1 

katha 10 lessas to which the plaintiff claims to be his share (out of 

his share 2 kathas 5 lessas) in dag No. 31, PP No. 6 is mutated in 

the name of Sri Suren Kalita, Sri Puna Kalita, Sri Kamal Kalita 

including the plaintiff. The property is not partitioned/divided among 

the co-owners.    

 The defendant has not turned up to cross-examine the 

plaintiff (PW 1).  The unshaken evidence of PW1 can not be 

disbelieved. Thus, it is seen that the defendant has entered into a 

concluded contract  on 13-11-11 with the plaintiff for sale of the suit 

land and took an advance amount of Rs. 1,50,000/- and further Rs. 

1000/-.  
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  Therefore, these issues are decided in the affirmative 

and in favour of the plaintiff.  

 

Issue Nos. 7 and 8. 

 7. Whether the plaintiff is entitled to a decree of 

 Specific Performance of concluded contract with 

 permanent injunction, as prayed for? 

  8.    To what relief/ reliefs the parties are entitled? 

 

12. Both these issues are co-related each other and 

therefore, taken together for discussion.  

   It has already been stated that the defendant has not 

disputed the execution of agreement for sale dated 13-11-11 but the 

defendant has disputed that the suit land is unpartitioned/undivided 

land among the co-owners including him. Therefore, the specific 

performance of contract for sale of the suit land, can not be 

enforced.  

   However, the decree for alternative relief prayer made 

in the plaint can be granted.  

 

  Hence, both the issues are decided accordingly.  

 

O    R    D    E     R. 

 

13. In the result, the suit of the plaintiff is decreed on 

contest with the following relief :- 

 

   i) for recovery of advance amount of Rs. 1,60,000/- 

from the defendant. 

  ii) with interest @ 6% per annum from the date of the 

decree till realization of the decreetal amount with cost.  
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   Prepare decree accordingly.  

 

14.         Given under my hand and seal of this Court, I have signed 

and delivered this judgment on this 19th day of January, 2015 at 

Tezpur.   

        

 
(P.C. Kalita,) 
Civil Judge, 

Sonitpur, Tezpur 
 
Dictated and corrected 
by me . 
 
 

(P.C. Kalita)  
Civil Judge, 

      Sonitpur, Tezpur 
 

Typed by me 
 
 
(R. Hazarika) 
  Steno. 


